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Circuit Court, Southern District of New York. 
ROSE v. STEPHENS AND CONDIT TRANSPORTATION COMPANY. 

In a suit by one injured by the explosion of a boiler, against the owner of the 
boiler, whose servants were operating it, the mere fact of the explosion raises a 
presumption of negligence on the part of the owner, even though he occupied no 
contract relation to the party injured. 

In, such case the burden is upon the owner of the boiler to disprove negligence. 

Motion for a new trial. 

This was an action by John C. Rose against The Stephens and 
Condit Transportation Company to recover damages for personal 
injuries caused by the explosion of a boiler. On the trial the fol- 
lowing facts appeared. The defendant was the owner of the steam- 
boat " Magenta," and in March 1878 leased her to D. D. Smith 
and others for one month, at a specified rental, the lessors to ap- 
point and pay the engineer, fireman and pilot, and the lessees to 
appoint and pay the other officers and crew. The lessees used the 
boat for transporting passengers between Haverstraw and New 
York, and on one of the trips between these places, on March 23d 
1878, the boiler exploded, injuring the plaintiff who was a passen- 
ger. It appeared that the explosion was caused by the corrosion 
of the iron composing a sheet of the steam chimney. It also 
appeared that the boiler had been built in 1873, that the shell of 
the steam chimney had been thoroughly examined in May 1877, 
■when it was found in excellent condition ; that in June 1877 the 
boat had been regularly inspected and licensed for a year ; that in 
March 1878, before the boat was allowed to go out the engineer 
went inside the boiler, and inside of the steam chimney as far as 
he could and found no signs of decay, and that he did the same 
thing the Sunday before the explosion, but that no other examina- 
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tion was made of the boiler or steam chimney in 1878. The court 
charged the jury, inter alia, as follows : ■" The plaintiff, upon this issue 
of negligence, has relied to a considerable extent upon the presump- 
tion arising from the fact of the explosion, and I have intimated 
upon the trial and now instruct you that from the mere fact of an 
explosion it is competent for you to infer as a proposition of fact 
that there was negligence in the management of the boiler, or in 
some defect in its condition, for otherwise a casualty would not have 
occurred. * * * The law permits the jury to imply from the mere 
fact of an explosion a presumption of negligence." The court fur- 
ther charged that this presumption must be " met and repelled by 
the defendant by showing that it occurred from causes for which 
the defendant was not responsible ; that it arose from some of 
those inscrutable causes from which accidents so frequently arise ; 
that it took place notwithstanding the exercise of all due care and 
prudence on the defendant's part." 

The verdict was for plaintiff. Defendant moved for a new trial. 

Chauncey Shaffer, for plaintiff. 

Butler, Stillman $■ Hubbard, for defendant. 

The opinion of the court was delivered by 

Wallace, D. J. — The plaintiff was injured by the explosion of 
a steam-boiler which was being used by the defendant to propel a 
vessel chartered by the defendant to others to be used for the trans- 
portation of passengers and freight. If the explosion resulted 
either from the carelessness of the employees of the defendant in 
charge of the boiler, or from the negligence of the defendant in 
sending forth an unsafe and dangerous boiler to be used where human 
life would be endangered if the boiler should explode, it is conceded 
the defendant was liable. It is contended, however, that it was 
error to instruct the jury that they might infer such negligence 
from the fact of the explosion ; and it is argued that such a pre- 
sumption only obtains when the defendant is under a contract 
obligation to the plaintiff, as in the case of a common carrier or 
bailee. Undoubtedly the presumption has been more frequently 
applied in cases against carriers of passengers than in any other 
class, but there is no foundation in authority or in reason for any 
such limitation of the rule of evidence. The presumption originates 
from the nature of the act, not from the nature of the relations 
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between the parties. It is indulged as a legitimate inference when- 
ever the occurrence is such as, in the ordinary course of things, 
does not take place when proper care is exercised, and is one for 
which the defendant is responsible. It will be sufficient to cite 
two cases in illustration of the rule, without referring to other 
authorities. 

In Scott v. London and St. Catherine Bock Co., 3 Hurlst. & C. 
596, the plaintiff, as he was passing by a warehouse of the defend- 
ant, was injured by bags of sugar falling from a crane by which 
they were lowered to the ground. The court said there must be 
reasonable evidence of negligence ; but where the thing is shown 
to be under the management of the defendant or his servants, and 
the accident is such as, in the ordinary course of things, does not 
happen if those who have the management use proper care, it 
affords reasonable evidence, in the absence of explanation by the 
defendant, that the accident arose from want of care. This case is 
cited, with approbation, in Transportation Co. v. Downer, 11 Wall. 
129. 

In Mullen v. St. John, 57 N. Y. 567, the plaintiff, who was 
upon a street sidewalk, was injured by the fall of an unoccupied 
building owned by defendant; and it was held that, from the hap- 
pening of such an accident, in the absence of explanatory circum- 
stances, negligence should be presumed and the burden cast upon 
the owner to disprove it. 

In the present case the boiler which exploded was in the control 
of the employees of the defendant. As boilers do not usually ex- 
plode when they are in a safe condition, and are properly managed, 
the inference that this boiler was not in a safe condition, or was not 
properly managed, was justifiable, and the instructions to the jury 
were correct. 

The other questions which are presented upon the motion are not 
sufficiently serious to deserve extended comment. The instructions 
to the jury must be considered in their integrity, and not in iso- 
lated parts, and so considered present the law of the case fairly and 
correctly. The evidence amply justified the jury in the conclusion 
that the defendant had not made such an examination of the boiler 
as prudence required, preparatory to its employment for the season 
of 1878, and which, if made, would have revealed the defect. 

The verdict undoubtedly awarded the plaintiff liberal damages 
for the injuries he sustained, but it is very difficult to measure the 
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compensation which a party should receive for such acute suffering 
as the plaintiff experienced. Certainly the verdict is not so obvi- 
ously extravagant as to indicate prejudice or partiality. The motion 
for a new trial is denied. 



The damages caused by explosions 
owe their origin mainly to three sources : 
1. Steam boilers. 2. Blasting rocks. 
3. Explosives and other dangerous sub- 
stances. 

In the case of bursting of steam boil- 
ers, the accepted ground of liability is 
actual negligence in the management of 
the boiler. The Supreme Court of Penn- 
sylvania first developed this idea. The 
facts of the case in which the doctrine 
was thus asserted were these : A man 
drove a horse to defendant's steam grist 
mill to get some grist which he had left to 
be ground, and he was thus lawfully upon 
defendant's premises, and was just as 
much entitled to protection there as if 
he had been upon his own premises. 
(See for mention of this point Losee v. 
Buchanan, 51 N. Y. 476.) While 
there, the steam-boiler exploded and 
killed his horse, and the action was 
brought for the value of the horse ; and 
it was held that, to entitle the plaintiff 
to recover, he was bound to show the 
want of ordinary skill and prudence : 
Spencer v. Campbell, 9 W. & S. 32. 
This position is approved by Mr. Thomp- 
son in his admirable work on Negli- 
gence (vol. 1, p. 1 12), in which he says 
of the view taken of the management 
of the boiler : " Whether they had been- 
negligent in using it, was made to turn 
on the question whether they had notice 
of its insufficiency, or, what was the 
same thing, whether the circumstances 
were such that they were bound to Know 
it ; and it was ruled, with obvious pro- 
priety under the circumstances, that they 
could not shelter themselves from res- 
ponsibility under the plea that they were 
unacquainted with such machinery ; that 
they applied to a competent and good 
machinist for the machine, paid him a 



sound price for it, and that he repre- 
sented it as sufficient. If they chose to 
make his opinion the rule of their con- 
duct, in opposition to the evidence of their 
own senses, they had no right to visit 
the consequences of their folly upon their 
customers." 

The pith of this early Pennsylvania 
case was endorsed and extended in New 
York in the noted case of Losee v. Bu- 
chanan, decided in 1873, by the Com- 
mission of Appeals, 51 N. Y. 476 ; af- 
firming s. c. 42 How. Pr. 385 ; revers- 
ing s. c. 61 Barb. 86. There Earl, 
O, delivering the opinion of the court 
said, in comparing the two cases: "I 
am unable to see how that case differs in 
principle from the one at bar. To sus- 
tain the broad claim of the plaintiff, it 
should have been held in that case that 
the owner of the steam-boiler was abso- 
lutely liable, irrespective of any care, 
skill or diligence on his part, for any 
damage which the boiler, by its explo- 
sion, occasioned to any property lawfully 
in the vicinity. Within the rules laid 
down by these authorities (referring to the 
cases previously reviewed), the defend- 
ants in this case could not, without proof 
of negligence, be made liable for injuries 
caused to the persons of those who were 
near at the time of the explosion ; and 
it would be quite illogical to hold them 
liable for injuries to property, while they 
were not liable for injuries to persons by 
the same accident. 

The action in which this view was 
expressed, was brought to recover dam- 
ages occasioned by the explosion of a 
steam-boiler at the mill of the Saratoga 
Paper Company. The fragments were 
projected and thrown on to the plaintiff's 
premises and through several of his 
buildings, thereby injuring and damag- 
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ing the same and destroying personal 
property therein. Besides the company, 
other parties were made defendants, 
some on the ground that they were trus- 
tees, stockholders and agents of the cor- 
poration, and superintending its business 
as such, and hence jointly liable wich it ; 
others on the ground that they were the 
manufacturers of the boiler, and made it 
in such a negligent manner that the 
boiler exploded. 

Upon the first trial, the presiding 
judge dismissed the action as against the 
defendants who manufactured the boiler, 
and held that the other defendants 
were liable irrespective of negligence, 
excluding all to show that they were not 
guilty of negligence. For this error, 
upon appeal to the general term, the 
judgment was reversed and new trial 
granted, the court holding that the de- 
fendants could be made liable only by 
proof against them of negligence. Upon 
the second trial, the presiding judge held 
in accordance with the law as thus laid 
down by the General Term, and upon the 
question of negligence, the jury decided 
against the Saratoga Paper Company, 
and in favor of the other defendants. 
The plaintiff claimed , as he did upon the 
first trial, that the defendants were liable 
without the proof of any negligence, and 
requested the justice so to rule ; and the 
refusal of the justice so to rule raised the 
principal question considered on the final 
appeal. The claim on the part of the 
plaintiff was, that the casting of the 
boiler upon the premises by the explosion 
was a direct trespass upon his right to 
the undisturbed possession and occupa- 
tion of his premises, and that the defend- 
ants were liable, just as they would have 
been for any other wrongful entry and 
trespass upon his premises. 

The opinion in the case combated this 
position and exhaustively reviewed the 
pertinent authorities. It was shown that 
the cases where there was liability for the 
act of interference itself, irrespective of 
negligence, were few in number and sub- 



ject to important exceptions. Thus the 
removal of the support of adjoining soil 
was an infringement of the natural right 
of lateral support (Farrand v. Marshall, 
21 Barb. 409) ; but this rule must un- 
doubtedly be somewhat modified in its 
application to cities and villages (Rad- 
cliff's Executors v. Mayor, $-c, of Brook- 
lyn, 4 Comst. 203). Blasting of rocks 
and thereby injuring the adjacent free- 
hold, is a ground for liability, though no 
negligence or want of skill was shown, 
for the damage was the necessary and 
immediate consequence of the act done 
{Hay v. The Cohoes Company, 2 Comst. 
159). This, however, was far from an 
authority for holding that the defendants, 
who placed a steam-boiler upon their 
lands and operated the same with care 
and skill, should be liable for the dam- 
ages caused by the explosion without their 
fault or any direct or immediate act of 
theirs. The subject of interference with 
the natural flow of water, to the preju- 
dice of another riparian owner, was dis- 
cussed (as considered in the cases of 
Bellinger v. The Neto York Central Bail- 
road Co., 23 N. Y. 47 ; Pixley v. Clark, 
35 Id. 520, and Selden v. The Delaware 
and Hudson Canal Co., 24 Barb. 362), 
and the conclusion reached that liability 
was incurred, as by a nuisance, irrespect- 
ive of negligence, unless the injurious 
work was done pursuant to legislative 
authority. So it had been held that a 
party had no right to operate a steam- 
engine and other machinery upon his 
premises so as to cause the vibration and 
shaking of plaintiff's adjoining buildings 
to such an extent as to endanger and in- 
jure them. McKeon v. See, 4 Bobt. 
459, affirmed, 51 N. Y. 300. But this 
case was decided upon the law of nui- 
sance. The decision in this case and in 
scores of similar ones to be found in the 
books, was far from an authority that 
one should be held liable for the acci- 
dental explosion of a steam-boiler, which 
was in no sense a nuisance. 

After distinguishing the law as to wild 
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animals and trespass upon land, the de- 
cision continues ; " So, too, the general 
rules that I may have the exclusive and 
undisturbed use and possession of my 
real estate, and that I must so use my 
real estate as not to injure my neighbor, 
are much modified by the exigencies of the 
social state. We must have factories, 
machinery, dams, canals and railroads. 
They are demanded by the manifold 
wants of mankind, and lay at the basis 
of all our civilization. If I have any 
of these upon my lands, and they are 
not a nuisance, and are not so managed 
as to become such, I am not responsible 
for any damage they accidentally and 
unavoidably do my neighbor. He re- 
ceives his compensation by the general 
good in which he shares, and the right 
which he has to place the same things 
upon his lands." 

The opinion admitted that a contrary 
view has been entertained in England, 
where the construction of a reservoir 
which flooded adjacent mines, was re- 
garded as creating liability for the 
damage so caused, though the defendants 
were not personally guilty of any negli- 
gence ; upon the broad ground that one 
who, for his own purposes, brings upon 
his land, and collects and keeps there 
anything likely to do mischief if it es- 
capes, must keep it at his peril, and if 
he does not do so, is prima facie answer- 
able for all the damage which is the 
natural consequence of its escape. This 
was ruled in Fletcher v. Rylands, Law 
Rep., 1 Exch. 265, affirmed Law Rep., 
3 H. L. 330 ; and followed in Smith v. 
Fletcher, Law Rep., 7 Exch. 305. But 
it was in direct conflict with the law as 
settled in this country in regard to mill- 
dams and reservoirs (Ang. on Water- 
courses, sect. 336 ; Lapham v. Curtis, 5 
Vt. 371 ; Todd v. Oochell, 17 Cal. 97 ; 
Everett v. Hydraulic, Src, Co., 23 Id. 
225 ; Shrewsbury v. Smith, 12 Cush. 
177 ; Livingston v. Adams, 8 Cow. 175 ; 
Bailey v. The Mayor, frc, of New York, 
3 Hill 531 ; s. c. 2 Denio 433 ; Pixley 



v. Clark, 35 N. Y. 520, 524 ; Sheldon 
v. Sherman, 42 Id. 484). Opposed to 
its position was also a class of cases in 
reference to damage from fire communi- 
cated from adjoining premises {Clark v. 
Foot, 8 Johns. 422 ; Tourtellot v. Rose- 
brook, 1 1 Mete. 460 ; Hinds v. Barton, 
25 N. Y. 544; Teall v. Barton, 40 
Barb. 139; Cook v. The Champlain 
Transportation Co., 1 Denio 91), from 
which it appeared that negligence must 
be shown. The same rule that a party 
exercising adequate skill and care is free 
from liability applied to injuries to the 
person not designedly inflicted, but due 
to inevitable accident (Dygert v. Brad- 
ley, 8 Wend. 469 ; Brown v. Kendall, 
6 Cush. 292 ; Bizzell v. Booker, 16 
Ark. 309). The conclusion Was, there- 
fore, reached that the rule is, at least in 
this country, a universal one, that no 
one can be made liable for injuries to 
the person or property of another with- 
out some fault or negligence on his part ; 
and hence that the defendants were not 
liable for the damages caused by the 
bursting of the steam-boiler on their 
premises. 

Concerning this case and a parallel 
one in New Jersey, it has been re- 
marked : " The cases of Losee v. Bu- 
chanan (cited supra) and Marshall v. 
Welwood, 38 N. J. L. 339, where 
the same conclusion was reached upon 
similar facts, undoubtedly proceed upon 
the true ground. Steam has come into 
such general use as a motive power, 
not only in the operations of commerce 
and manufactures, but even in those of 
agriculture, that a rule of law making 
those who employ it insurers of the safety 
of others against damages arising from 
its use would not only be contrary to the 
analogies of the law, but would impose 
serious restraints upon the most neces- 
sary and beneficial industries. Both the 
proprietor of machinery propelled by 
steam and the engineer in charge of such 
machinery, have the strongest motives 
for watching over its safety. The pro- 
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perty of the one and the life of the other 
depend upon constant vigilance in this 
regard. These motives will, ordinarily, 
secure that degree of skill and attention 
which the safety of the public demands, 
without the aid of a rule making the 
proprietor liable, in any event, for 
damages resulting from an explosion :" 
1 Thorup. Keg. 112. 

Marshall v. Welwood, referred to in 
these comments, was decided by the Su- 
preme Court of New Jersey in 1876. 
Beasley, C. J., there criticised the 
English doctrine as to the bursting of 
reservoirs, the principle of which, if ac- 
cepted, would, he declared, rule the case 
before the court ; "for water is no more 
likely to escape from a reservoir and do 
damage, than steam from a boiler ; and, 
therefore, if he who collects the former 
force upon his property, and seeks, with 
care and skill, to keep it there, is an- 
swerable for his want of success, so is he 
who, under similar circumstances, en- 
deavors to deal with the latter. There 
is nothing unlawful in introducing water 
into a properly constructed reservoir on a 
person's own land, nor in raising steam 
in a boiler of proper quality ; neither act, 
when performed, is a nuisance per se; 
and the inquiry consequently is, whether 
in the doing of such lawful acts the party 
who does it is an insurer against all flaws 
in the apparatus employed, no matter 
how secret or unascertainable by the use 
of every reasonable test, such flaws may 
be." After criticising the supposed 
analogy of the escape of cattle and show- 
ing the cases concerning vaults out of re- 
pair and the fumes of alkali works to be 
covered by the law of nuisances, it is 
finally said : "If the steam-engine which 
did the mischief in the present case had 
been in use in driving a train of cars on 
a railroad, and had in that situation ex- 
ploded, and had inflicted injuries on 
travellers or bystanders, it could not 
have been pretended that such damage 
was actionable, in the absence of the cle- 
ment of negligence or unskilfulncss. 



By changing the place of the accident to 
private property, I cannot agree that a 
different rule obtains." 

A different rule, however, at least to 
the extent of holding the explosion prima 
facie, evidence of negligence, was adopted 
in the principal case and also in Fay v. 
Davidson, 13 Minn. 528. In both cases 
the fact that the boiler of a steamboat ex- 
ploded was regarded as of itself evidence 
of negligence sufficient to render the own- 
er of the boat liable for resulting injuries. 
Of course, there were strongcrgrounds for 
this view where a repealed federal stat- 
ute provided that in such cases the fact 
of the bursting of the steamboat boiler 
should be taken as full prima facie evi- 
dence to charge the defendants or those 
in his employment with negligence : 
McMahon v. Davidson, 12 Minn. 357. 
But the general current of authority is 
as previously stated. 

As to the parties liable for such ex- 
plosions, we find note made of an early 
English case where a steam-boiler and 
engine had been newly set up in a 
bsilding of a sugar refinery. The de- 
fendant and his servants (not the own- 
ers of the works) were experiment- 
ing with the apparatus with a view to 
perfect a process for refining sugar. 
While the boiler was then under the 
management of these parties it exploded, 
tearing down an adjacent building. The 
disaster was due to mismanagement on 
the part of the defendant's servants and 
to a defect in the materials of which the 
boiler was composed. It was held that 
the owBer of the adjacent building might 
recover damages, that the action was 
properly brought against the person in 
charge of the boiler at the time of the 
explosion, and that it was not necessary 
to bring it against the owner of the 
building in which the boiler was : Witte 
v. Hague, 2 Dow. & Ry. 33 ; 1 Th. 
Negligence 113. The New York Court 
of Appeals has held that the manufac- 
turer and vendor of a steam-boiler is not 
liable to a. person other than the vendee 
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for damages occasioned by its exploding 
in consequence of its having been de- 
fectively constructed : Losee v. Clute, 51 
N. Y. 494. This opinion has been criti- 
cised (1 Th. Neg. 233) as contrary to 
previous authority in the same court 
{Thomas v. Winchester, 6 N. Y. 397). 
The same commentator characterises it 
as unsound in principle. The grounds 
for this dissent are thus stated : " Steam- 
boilers are highly dangerous, even when 
properly constructed ; but when defect- 
ively constructed, nothing is more pro- 
bable than that they will explode, and 
that the explosion will kill or injure in- 
nocent persons and destroy adjacent pro- 
perty. The ignorant or unskilful con- 
struction of such a dangerous machine 
is a degree of negligence approaching 
the grade of crime ; and damages ought, 
it should seem, to be given in such cases 
to any one who has sustained an injury 
which a due regard for the lives and pro- 
perty of others would have prevented." 
To the same effect are remarks in Allen 
v. Talbot, 6 Pac. C. L. J. 985, where 
it is said : " The Acts of Congress recog- 
nise a steam-boiler as highly dangerous. 
The Supreme Court of the United States 
also recognises it as highly dangerous. 
And it seems that a steam-boiler in 
its nature is imminently dangerous — as 
much so as a gun." The questions in- 
volved in this discussion pertain to dan- 
gerous articles generally, and will be 
considered later. 

In the case of personal injuries caused 
by blasting of rocks, it has been laid 
down that blasting rocks in a public 
street, even in the prosecution of some 
public work, is a dangerous nuisance, 
for which an action lies by a person 
thereby injured : Ware v. St. Paul Wa- 
ter Co., 1 Dill. 465. But there have 
been cases where recovery in such in- 
stances has been denied, though not for 
reasons which impair the force of the 
statement just made. Thus there was 
a failure to recover where an action was 
brought against the city of New York to 

Vol. XXX.— 67 



obtain damages for the death of plain- 
tiff's child, caused by employees of the 
defendant blasting rocks in a street of 
the city. It seems that a charge from 
the blast threw a rock through a window 
of the plaintiff's house, killing the child. 
A judgment was rendered for the plain- 
tiff, but merely on technical grounds ; 
and a subsequent judgment (reported in 
8 N. Y. 222,) was rendered in favor of 
the defendant, it being ruled that the 
city was not liable because the blasting 
was done by an independent contractor. 
Regarding the proof of negligence in 
such cases, the court of first resort in the 
same state has held, where suit was 
brought by a person injured by a blast, 
that it will be prima facie evidence of 
negligence to show that the person en- 
gaged in blasting rocks failed to take 
such precautions against accidents as 
were required by the city ordinances : 
Devlin v. Gallagher, 6 Daly 494. So 
the highest tribunal in that jurisdiction 
has passed upon the degree of care re- 
quired to be exercised by a corporation 
blasting rocks on its own land. It was 
held evidence of negligence that no 
warning that a blast was about to be 
fired was given to persons passing by 
over the land of the corporation ; and 
this was ruled although the blasting was 
done in a quarry forty feet below the 
surface of the ground with sand-blasts 
which are not usually dangerous : Dris- 
coll v. Newark, frc., Co., 37 N. Y. 637. 
(As to the admissibility of the evidence 
of practical miners as experts on the 
quality of blasting powder, see Snowden 
v. Idaho Quartz Mining Co., 55 Cal. 
443.) It will be seen that though a high 
degree of care is exacted from persons 
engaged in blasting rocks, yet where 
injuries to the person alone result, it is 
not pretended that there is any liability 
irrespective of negligence. This has 
been ruled, however, where the conse- 
quent injury was done to the adjacent 
freehold or possession of another. Thus 
in Hay v. The Cohoes Co., 2 Comst. 
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159, the defendant, a corporation, dug a 
canal upon its own ground for the pur- 
poses authorized by its charter. In so 
doing, it was necessary to blast rocks 
with gunpowder, and the fragments 
were thrown against and injured the 
plaintiff'' s dwelling, upon lands adjoin- 
ing. It was held that the defendant was 
liable for the injury, although no negli- 
gence or want of skill in executing the 
work was alleged or proved. " This 
decision," says the court in the before- 
recited case of Losee v. Buchanan, 51 
N. Y. 476, " was well supported by the 
clearest principles. The acts of the de- 
fendant in casting the rocks upon plain- 
tiffs premises were direct and immediate. 
The damage was the necessary conse- 
quence of just what the defendant was 
doing, and it was just as much liable as 
if it had caused the rocks to be taken by 
hand, or any other means, and thrown 
directly upon plaintiff's land." Judge 
Gardiner, in delivering the opinion, 
lays down broadly the principle that 
' ' every individual is entitled to the un- 
disturbed possession and lawful enjoy- 
ment of his own property," citing the 
maxim sic utere tuo, &c. ; and this view 
has been, as we have seen, criticised for 
overlooking the exceptions to the rule. 
Pursuant to this decision, it has been fur- 
ther held by the same court that, evidence 
of absence of negligence in such cases is in- 
admissible, where there is no claim for ex- 
emplary damages: Tremainy. TheCohoes 
Co., 2 N. Y. 163. The view that the 
exercise of ordinary care does not avoid 
liability in such cases, is also adopted in 
Maryland : Scott v. Bay, 3 Md. 431. On 
the other hand, some of the New Eng- 
land courts, take a diametrically opposite 
position, and hold that such an invasion 
of another's freehold by a railway com- 
pany constructing its road, is not a tort 
at all. But this is held because there 
are statutes providing for compensation 
to landowners for all damages arising 
from the building of such roads : Dodge 
v. County Commissioners, 3 Mete. 380 ; 



Sabin v. Vermont, frc, Railroad Co., 25 
Vt. 363 ; Whitehouse v. Androscoggin 
Railroad Co., 52 Me. 208. The last 
case holds that tort will lie in such cases 
for failure to remove loose stones 
scattered upon plaintiff's land. Re- 
garding the proof required where in- 
jury is done to houses or lands by 
blasting rocks, and the parties to be 
sued, see Hardrop v. Gallagher, 2 E. 
D. Smith 523 ; Gourdier v. Cormack, 2 
Id. 200 ; Ulrich v. McCabe, 1 Hilt. 
251 ; McCafferty v. Spuyten Duyvil, 
ftc, Railroad Co., 61 N. Y. 178; 
Brown v. Lent, 20 Vt. 529. 

Regarding damages caused directly 
by explosives, the leading decision is 
the celebrated nitro-glycerine case in the 
Supreme Court of the United States 
(Parrot v. Wells. Fargo $■ Co., 15 
Wall. 524), which involved the liability 
of a carrier of that destructive com- 
pound. A firm of express-carriers re- 
ceived and transported from New York 
to San Francisco a package of nitro-gly- 
cerine, a substance then little known, in 
ignorance of the name and character of 
its' contents, and without negligence. 
The package having leaked on the voy- 
age, it was examined when it was re- 
ceived at the carrier's warehouse in 
San Francisco. An agent and servant 
of the express company, together with a 
representative of the steamship company 
which had transported it for them, pro- 
ceeded in the usual manner, and in 
ignorance of the character of the con- 
tents of the package, to open it for the 
purpose of ascertaining the cause of the 
leakage. While they were doing this, 
it exploded, killing all persons present, 
destroying the building in which it was, 
and greatly damaging other buildings. 
It was held that the carriers were not 
liable to pay damages for the property 
thus destroyed, except as to that occu- 
pied by them as tenants under a lease, 
as to which they admitted a liability as 
for waste. It had been contended that 
the defendants were chargeable with 
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notice of the character and properties 
of the merchandise in their possession, 
and of the proper mode of handling and 
dealing with it, and were consequently 
guilty of negligence in receiving, intro- 
ducing and handling the box containing 
the nitre-glycerine. But Justice Field, 
who delivered the opinion of the court, 
said: "If express-carriers are thus 
chargeable with notice of the contents 
of packages carried by them, they must 
have the right to refuse to receive pack- 
ages offered for carriage without knowl- 
edge of their contents. It would, in 
that case, be unreasonable to require 
them to accept, as conclusive in every 
instance, the information given by the 
owner. They must be at liberty, when- 
ever in doubt, to require, for their 
satisfaction, an inspection even of the 
contents, as a condition of carrying the 
packages. This doctrine would be at- 
tended, in practice, with great incon- 
venience, and would seldom lead to any 
good. Fortunately the law is not so 
unreasonable. It docs not exact any 
such knowledge on the part of the car- 
rier, nor permit him, in cases free from 
suspicion, to require information as to 
the contents of the packages offered, as a 
condition of carrying them." To this 
effect are cited Crouch v. London #■ North- 
Western Railway Co., 14 C. B. 291, 
and Brass v. Maitland, 6 El. & Bl. 485. 
The opinion then proceeds : " The de- 
fendants, being ignorant of the contents 
of the case, received in the regular 
course of their business, were not guilty 
of negligence in introducing it into 
their place of business, and handling it 
in the same manner as other packages 
of similar outward appearance were 
usually handled." An illustration of a 
confirmatory character was taken from 
the case of Pierce v. Winsor, 2 Cliff. 18, 
where the charterer of a ship was held 
not liable for the results of taking 
mastic, an article new in commerce, as 
freight, though it was so affected by the 
voyage that it injured other parts of the 



cargo in contact with it. Finally, the 
case before the court was regarded as 
one of unavoidable accident, for the con- 
sequences of which the defendants were 
not responsible. The shipper of dan- 
gerous articles is, however, liable where 
they explode and cause injury, if he has 
not taken proper care to prevent their 
delivery without notice of their character. 
This is illustrated by the case where two 
substances, prepared by different manu- 
facturers, which were generally used 
together, were dangerously explosive 
in combination. A customer sent sepa- 
rate orders to each manufacturer for 
quantities of the respective substances, 
to be forwarded to him by a certain 
common carrier. He further directed 
one of the manufacturers to make the 
substance which he was to furnish of 
greater explosive power than usual. 
The orders were filled, and the sub- 
stances delivered in apparently harmless 
packages to the carrier, by the manu- 
facturers. Each of the latter acted 
independently of the other, and was 
ignorant of the other's proceedings ; and 
no notice was given to the carrier of the 
nature of either of the substances, or 
their character in combination. The 
carrier stowed them together in his ve- 
hicle, and while he was transporting 
them with due care, they exploded, and 
injured his property, and property of 
others in his custody. Property of a 
third person, near which the vehicle was 
standing, was also injured. The ex- 
plosion was practically a single one, and 
it was impossible to distinguish how 
much of the damage was produced by 
either substance. It was ruled that the 
manufacturers, but not the customer, 
were jointly liable in tort to the carrier 
and the third person : Boston, $c, Rail- 
road Co. v. Shanly, 107 Mass. 568. 

Again, the manufacturers of a safety- 
fuse have been declared to be liable for 
personal injuries, including the loss of 
his eyesight, sustained by plaintiff while 
blasting for a tunnel. As foreman of a 



532 



EOSE v. STEPHENS & CONDIT TRANSP. CO. 



gang of men, plaintiff, having set the 
blast (according to his statement) lighted 
the fuse with a lighted candle, and 
walked towards the mouth of the tunnel 
where the men were standing. Seven- 
teen minutes later he walked to the 
blast, and neither seeing nor smelling 
any smoke, concluded the fuse had gone 
out, and reached forward to remove the 
fuse and replace it with another piece, 
and just then the explosion took place, 
causing the severe injuries complained 
of. It was ruled that the plaintiff could 
not recover, because he was guilty of 
contributory negligence, as shown partly 
by his own admissions, and partly from 
the testimony of experts. They agreed 
that it is impossible for a fuse to burn and 
hang fire for seventeen minutes. The 
hole dug in this case was like the bore 
of a gun, and the charge was put into 
it, not for the purpose of producing the 
final blast, but for the purpose of 
"chambering it," or enlarging the bot- 
tom of the hole so as to put in a large 
charge of black powder. The experts 
testified that the blast in such a hole will 
shoot out like a charge from a gun, and 
if the plaintiff had approached it in a 
careful and proper manner, had taken 
another charge and dropped it in, he 
could not have received the injury. 
They said he must have had his face 
over the hole, for he could not have been 
thus injured if he had kept his face away 
from the line or axis of the hole. For 
these reasons the plaintiff failed to re- 
cover ; but the liability the manu- 
facturers would otherwise have incurred 
was fully shown : Allen v. Talbot, 6 
Pac. Coast L. J. 980. It was de- 
clared that if an article manufactured 
is, by its nature, imminently dangerous, 
and the injury is the natural and proba- 
ble consequence of the manufacturer's 
neglect and failure to use due skill and 
care, the manufacturers are liable to any 
person injured by the same. It was 
further laid down that although blasting 
fuse is not of itself an explosive, yet it 



is always used in connection with some 
dangerous explosive. Hence the law 
imposes upon the manufacturer a duty 
to the public to manufacture it with due 
skill and care, and if he neglects to do 
so he is liable to any one injured through 
his negligence. The form in which this 
conclusion was stated, was this : that a 
manufacturer of any article imminently 
dangerous to human life, to wit, fuse, 
nitro-glycerine, dynamite, gunpowder, 
giant powder, and other explosives, 
steam-boilers, guns and torpedoes, owes 
a duty to the public to exercise that 
care, skill, prudence and diligence in 
the manufacturing thereof, which a good 
business m3n, skilled in the manufac- 
turing thereof — which an expert in that 
business — is accustomed to use, and is 
not liable as an insurer : Allen v. Tal- 
bot, supra. 

The plaintiff in the case just cited was 
working under the direction of railway 
contractors, to whom the fuse had been 
sold by defendant's agent. The ques- 
tions involved, therefore, also included 
the liability for selling dangerous articles. 
On this point it was claimed that the 
fuse was warranted by the manufac- 
turers. But it was held that defendants 
were liable, for any breach of such war- 
ranty, only to persons directly interested 
in the contract of sale. This was ruled 
upon the principle that, the manufacturer 
of an article is ordinarily liable only to 
the vendee, for any defect therein, and 
then only"by virtue of the contract. He 
is not liable to third parties, not privy 
to the sale, for injuries arising from 
defect in the article, except he owes 
them a duty, as in the case of an article 
imminently dangerous. This distinction 
was illustrated by the case of Loop v. 
Litchfield, 42 N. Y. 351. There tho 
defendants made and sold a cast-iron 
balance-wheel, to be used with a circular 
saw. The wheel was defectively con- 
structed. The wheel burst, a fragment 
struck plaintiffs' intestate, who was 
using the machine with the vendee's 
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consent, and caused his death. It was 
held, in an action for causing death by 
negligence, that the plaintiffs could not 
recover, although they tried to bring 
their case within the principle above 
stated (a principle which was also ap- 
plied to deadly drugs, in Thomas v. 
Winchester, 6 N. Y. 397), by assert- 
ing that the fly-wheel in question was 
a dangerous instrument. But the court 
said : " Poison is a dangerous instru- 
ment. Gunpowder is the same. A 
torpedo is a dangerous instrument, as 
is a spring-gun, a loaded rifle, or the 
like. They are instruments and articles 
in their nature calculated to do injury 
to mankind, and generally intended to 
accomplish that purpose." But the 
object in controversy was regarded as 
not possessing such attributes. 

On the other hand, the principle of 
the liability of the vendor of dangerous 
articles, where the resulting explosions 
injured the vendee, has been applied, 
to sales of naphtha ( Wellington v. Dow- 
ner Kerosene Oil Co., 104 Mass. 64), 
and of gunpowder to a child (Carter v. 
Toione, 98 Mass. 567). But see a later 
judgment to the contrary in the same 
case, on the ground that the gunpowder 
had come into the custody of the child's 
parents before it was fired, and that the 
sale to the child was not the proximate 
cause of the injury : 103 Mass. 507. 
So, though on different grounds, the 
vendor has been held liable in dam- 
ages where he warranted a gun to be 
good and safe, whore a father had pur- 
chased it to be used by himself and his 
sons, and it exploded while one of the 
sons was using it, in consequence of 
its defective construction : Langridge 
v. Levi/, 2 M. & W. 519, affirmed 4 
Id. 337. The responsibility of the 
vendor was placed upon the ground of 
his direct warranty, and his knowledge 
of the purpose for which the gun was 
to be used, and it is this feature of 
the case which may be regarded as dis- 
tinguishing it from the safety-fuse case. 



The further limitations of the doctrine 
occur when the acts of a third party 
intervene to produce the explosion. 
Among the instances given is that, 
where the defendants who were druggists 
and chemists, ignorantly sold sulphide of 
antimony as black oxide of manganese, 
and the vendees resold it as the latter 
to the plaintiff,' who, under the same 
belief, mixed it with chlorate of potassia. 
In this way a dangerous and explosive 
substance was created, which exploded, 
damaging the plaintiff'. But the defend- 
ants were held not liable, becaus* it was 
not shown that there was any duty or 
obligation resting on the defendants 
toward the plaintiff in the sale to his 
vendors : Davidson v. Nichols, 1 1 Allen 
514. 

As for explosions caused by escape of 
gas or its mismanagement, the liability 
of the companies which manufacture and 
sell this highly explosive agent is based 
upon negligence. The doctrines of 
contributory or intervening negligence, 
therefore, play an important part in 
determining upon whom the resulting 
injury is to be blamed. Sec Lannen v. 
Albany Gas Co., 44 N. Y. 459 ; Bur- 
rotes v. March Gas 8f Coke Co., Law 
Rep., 5 Exch. 67, affirmed Law Rep., 7 
Exch. 96 ; Lanigan v. New York Gas- 
Light Co., 71 N. Y. 29 ; Holly v. Boston 
Gas-Light Co., 8 Gray 123; Mint v. 
Gloucester Gas-Light Co., 3 Allen 343 ; 
s. C. 9 Id. 552 ; Bartlett v. Boston Gas- 
Light Co., 117 Mass. 533; g. c. 122 
Id. 209 ; Kimmell v. Burfeind, 2 Daly 
155. As to the duty of a gas company 
in case of an extensive conflagration in 
a city, see Hutchinson v. Boston Gas- 
Light Co., 122 Mass. 219. 

The latest decisions on the subject of 
gas explosions are both by the Supreme 
Court of Pennsylvania, and present 
features of more than ordinary interest. 
The first of these is the case of the Oil 
City Gas Co. v. Robinson, 13 Reporter 
253, decided November 7th 1881. It 
was therein held that a gas company 



534 MISSISSIPPI MILLS v. BANK OF MEMPHIS. 

which neglects to repair a defective pipe by an explosion ; as the business which 

whence gas escapes into a sewer, caus- the city carried on was not a nuisance in 

ing an explosion thorein, is liable for itself, or in the mode of its management. 

the damage caused by the explosion. But it was furthermore again ruled, that 

But on the other hand it was ruled that the plaintiff, a storekeeper, was to be 

the civil engineer of the city was guilty regarded as having contributed to the 

of contributory negligence and could not injury, and could not recover therefor, 

recover, as he smelt the illuminating gas The ground for this position was, that 

in the sewer, and nevertheless entered he had illegally, and for his own pur- 

with an exposed light, whereupon the poses, made an excavation under the 

explosion took place. street in front of his own premises, 

The other and later case, decided thereby removing the earth which before 

January 16th 1882, was that of Straw- stood between said premises and a gas 

bridge v. City of Philadelphia, 13 Be- main in said street, aud that the gas had 

porter 216. The city which was sued, thus escaped, penetrated the premises, 

manufactured and distributed its own and exploded. 

illuminating gas. It was held not to be A. Dokat. 

responsible irrespective of negligence, San Francisco, 
for injuries to adjacent property caused 



Supreme, Court of Tennessee. 

MISSISSIPPI MILLS v. UNION AND PLANTERS' BANK OF 
MEMPHIS. 

The vendor's right of stoppage in transitu is not defeated by the levy of an attach- 
ment upon the goods as the property of the vendee, at the instance of his creditor, 
while the goods remain in the hands of the carrier after the termination of the tran- 
sit, but before a reasonable time has elapsed for delivery to the vendee. 

A. received an order from B. to ship goods, but immediately received another 
message not to ship before a certain date. By mistake the second message was dis- 
regarded and the goods shipped immediately. They arrived at the railroad depot at 
which B. was to receive them but were not taken possession of by B., and while 
there were attached by B.'s creditors. A. learning that B. was insolvent ordered 
the goods to be stopped and replevied them : Held, that A. was entitled to the goods 
as against the attaching creditors. 

(Boydv. Mostly, 2 Swan 660, distinguished, and the contrary doctrine of that 
case held to be obiter dictum.) 

Replevin by a vendor claiming to exercise a right of stoppage 
in transitu against a creditor of the vendee who had attached the 
goods in the hands of the carrier. 

The case was tried by the judge without a jury, the parties hav- 
ing agreed upon the facts which were in substance as follows : 

Sometime prior to January 16th 1880, plaintiff sold to Williford 
& Anderson, merchants at Bartlett, Tennessee, on a credit of 
sixty days, four coils of rope and one bale of cottonades, of the 



